FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

1730 K STREET NW, 6TH FLOOR
WASHINGTON, D.C. 20006

Cct ober 10, 1990

SECRETARY OF LABOR, : ClVIL PENALTY PROCEED NG
M NE SAFETY AND HEALTH :
ADM NI STRATI ON ( MBHA) , : Docket No. PENN 90-40
Petitioner ! A. C No. 36-04852-03698
V. : Uling No. 1 Mne
KEYSTONE COAL M NI NG
CORPORATI ON
Respondent

ORDER TO PAY

Bef ore: Judge Merlin

The Solicitor has filed a notion to approve settl enent of
the three violations involved in this case. The originally
assessed Qenalty_mas $3,700 and the proposed settlenent is
$2, 250. he Solicitor discusses the violations in light of the
six statutory criteria set forth in section 110(i) of the Federal
M ne Safety and Health Act of 1977.

O der No. 3300139 was issued as a 104(d)(2) order for a
violation of 30 CF.R § 75.400 because coal was bei ng dunped
al ong with gobbed rock in the No. 2 entry. The originally
assessed penalty was $1,200 and the proposed settlenment is $750.
Order No. 3088570 was issued as a 104(d)(2) order for a violation
of 30 C F.R § 75.400 because conbustible materials were per-
mtted to accumulate in the 10 east working section. The
originally assessed penalty was $1,300 and the proposed settle-
ment is $750. Oder No. 3088575 was issued as a 104(d)(2) order
for a violation of 30 CF.R § 75.400 because | oose coal and coal
dust, conbined with gobbed materials, were permtted to accunu-
|ate or be stored in the crosscuts left and right off the No. 2
entry of the 5 east section. The originally assessed penalty was
$1,200 and the proposed settlenment is $750.

The Solicitor represents that the reductions are warranted
because negligence and gravity were less than originally thought.
According to the Solicitor, the operator has encountered m ning
condi ti ons which have caused difficulty in the renoval of gobbed
materials, such as rock and slate, from the coal being produced
The operator sought assistance from MSHA in determ ning an
appropriate nethod to handl e the gobbed materials which coul d
contain sone coal, and MSHA provided information concerning

control of this material. The operator believed that MSHA had
accepted the rock dusting nethod it used to render gob materials
inert. However, the Solicitor advises that the subject viola-

tions involved coal accumnul ati ons conbined with the gobbed

1930




materials and that MSHA has consistently distinguished coal
accumul ations from gobbed materials and that accumnul ati ons nust
be removed fromthe mne. The parties agree that the subject
orders do indeed Properly cite violations of the naned standard.
In addition, the finding of unwarrantable failure renains
unchanged so that the recommended settlenent anmounts renain
substantial .

In addition, the Solicitor avers that although negligence
remains high it was sonmewhat mtigated because the operator
m sunderstood what was required. | have difficulty in under-
standing the Solicitor's negligence argument. However, since the
parties are In agreement, | will let the unwarrantable finding
stand. | do accept the Solicitor's statenent that although
gravity is high, the degree of gravity was mtigated because the
gobbed materials were rock dusted. Finally, | note the
solicitor's representations that the reductions are justified
because the operator denonstrated a high degree of good faith in
resolving these violations. Thus, the operator inmmediately
renoved the accunul ations and is in the process of renovating its
cleaning plant so that the excessive.rock and sl ate problens
which led to the issuance of orders will not recur. Both actions
have required great expense.

Based upon the foregoing, | find that the proposed settle-
ments are appropriate and approve them

Accordingly, it is ORDERED that the proposed settlenments be
APPROVED and the operator PAY $2,250 within 30 days of the date

of this decision.
"‘_ :: \‘
A S. \§Qﬂ.g: %:M'

Paul Merlin
Chi ef Adm nistrative Law Judge

Distribution:

Catherine Qiver Mirphy, Esq., Ofice of the Solicitor, U S.
Departnent of Labor, Room 14480-Gateway Buil di ng, 3535 Market
Street, Philadel phia, PA 19104 (Certified Mail)

Wlliam M Darr, Esg., Keystone Coal M ning Corporation, 655
Church Street, Indiana, PA 15701 (Certified Mil)

Robert H. Stropp, Jr., Esqg., Ceneral Counsel, UMM, 900 15th
Street, N.W, Washington, DC 20005 (Certified Mil)
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